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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

"’.f n

g i HEGION 4

% m ¥ ATLANTA FEDC AL CENTER
%, F 5t FORSYTH STREET

1.
¢ P ATLANTA. GEGRGIA J0303-3580

MAR 20 2012

CERTIFIED MAITL 7M1 010600002 17059153
RETURN RECEIPT REQUESTED

Mr. Bdwin Schwartz, Esq.
Sweetnam & Schwartz, LLOC
Three Ravinia Drive, Suite 1700
Atlang, Georgla 30346

Re: Final Consent Agreement and Final Order, In the Matter of Jeffrey H. Duvall, Duvall
Development Company, and Duvall & Son Livestock; Docket No. CWA-04-2010-3505

Dear Mr. Schwartz:

Enclosed please find a copy of the exeguted Consent Agreemen! and Final Order (CAFO) in the above-
referenced matter, which has been approved by the U.S. Environmental Protection Agency, Region 4
Regional Administrator, Pursuant o Section V of the CAFO, the penally must be paid within 30 days
after the cffoctive date of the CAFO,

If vou or your ¢lients have any questions regarding this matter, please contact Mr, Robert Caplan, Sentor
Agomey, at (404) 362-9320,

Sincerely.

A rateciion Division
Enclosure
o Mr. Justin Hammonds

11L&, Corps of Engineers, Savannah District

Ms. Robin Goodloe
118, Fish & Wildiife Service

Ms. Jennifer H. Welw
Georgia Enviroamental Protection Division
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 4
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ey
IN THE MATTER OF; ) § x
) ADMINISTRATIVE s B PR
Jeffrey H, Duvail, ) CONSENT AGREEMENT AND ¥ F9
Duvali Development Ce., Inc.. und ) FINAL PENALTY ORDER S gﬁ
Duvall & Son Livestock, Ine., } g iﬁ zg’:;
} oo =
RESPONDENTS. ) Docket No, CWA-04-2010-5508 12~
)

CONSENT AGREEMENT

. Nature of the Action

1. This is a civil penalty proceeding under Section 309} 1) of the Clean Water Act
{“CWA™. 33 U.R.C. § 1319()(1), and the Consolidated Rules of Practice Governing the
Adminisirative Assessment af Civil Penalties, Issuance of Compliance ar Correcrive Action
Orders and the Revocation, Termination or Suspension of Permits, published at 64 Fed. Reg.
40176 (July 23, 19499}, codified at 40 Code of Federal Regulations (CF.R.) Part 22.

I The authority to take action under Scetion 309 g) 1) of the CWA, 33 US.C.
§ 1319¢g)( 1), is vested in the Administrator of the United States Enviroomental Protection
Apency ('EPA”). The Administrator has delegated thas authority to the Regional Administrator
Region 4, who in tum has redelegated this authonty o the Director of the Water Protection
Division of EP'A Region 4 (referrcd to herein as “Complainant” or “EPA™). The Respondents
are Jetfrey H. Duvall, Duvall Development Company, Inc. {sometimes referred to hereafter as
“Duvall Development™), and Duvall & Son Livestock, Ine. {somctimes referred to heveafter as
“Duvall Livestock™). Complamant and Respondents arc collectively referred 1o herein as “the

Parties.”

3 On Mareh 12, 2010, Complainant tiled an Adminisirative Complaint sgainst
Respondenis Jeffrey Duvall and Duvall Development atleping that the Respondents had violated
Seetions 301 and 404 of the Clean Water Act by dischurging £l materialy into waters of the
United States without a permif. On May 25, 2011, Complamant filed an Amended
Administrative Complaint that added two new Respondents, Louis Steve Duvall, 8r., and Duvall
& Son Livestock, Inc. On July 13, 2011, Respondent Louis Steve Duvall, Sr., passed away. On
Decorpber 8, 2011, Complainant Hied & Motion ¢ Dismiss the Amended Complaint against

Louig Steve Duvall, 9y,

4, The Parties have conferred for the purpose of setticment under 40 C F R, § 22,18
and desire to resolve this matter and seitle the allegations described herein without a formal
hiearing. Therefore, without taking any evidence or {estimony, making any argument, or



adiudicating any tssue in this matter, and in accordance with 40 C.F.R. § 22.18(b}, this
Adnsinistrative Consent Agreement and Final Penalty Order ("CAFQO™}, will conclude this
natier.

L. Statutorv and Regunlatery Background

R Section 30He)( 1) of the CWA, 33 U.B.C. & 1319(g){ 1), states "[w]henever, on the
basis of any information avatlablo - the Administrator finds that any person has vielated [section
301 afthe CWA, 33 U.S.C, § 13111, ... the Administrator . . . may, after consultation with the
Staie in which the violation ocours, assess a class [ eivil ;}enalty or a ciass # ¢ivil penalty under
[33 1L8.C.§ 1319 (2nBY.”

A, Scotion 30{a) of the CWA, 33 U.S.C. § 131 Ha), states “{elxcept as in
compliance with . . . [Section 404 of the CWA, 33 LS., § 1344}, the discharge of any [dredged
ot fiil material] by any person shall be unlawtul.” Section 404 of the CWA, 33 US.CL § 1344,
authorizes the Secretary of the Army, ucting through the Chicf of Engineers, U.S. Ammy Corps of
Engineers C"COE™. o issue permits for the discharge of dredged or il matenial into navigable
waters,

7. Soction SO2(12) of the CWAL 33 11.8.0. 3 1362(12), defines a "discharge of
pollutants™ as “[ajny addition of any pollutant to navigable waters from any puint source .

e

3. Section 502(14) of the CWA, 33 US.C. § 1262(14), defines “point source™ as
“[a]uy discernible, confioed and discrete conveyance, including but not limited to any pipe,
ditch, channel, tunngl, conduit {or] disercte fissure . .. from which polfutants are or may be
discharzad.”

4, Section 302(7) of the CWA, 33 U.S.C. § 1362(T), defines “navigable waters™ as
"[tThe waters ot the United States, including the torritorial seas.”

10, Federal regulations under 40 C.F.R, § 232.2 define the term “waters of the United
States™ to include intrasiate stregms and tnbuturies of such streams, the use, depradution, or
destruction of which would or could affect interstaic cormmerce.

1§18

11, At all times relevant to this matter, Respondent Duvall Development Company,
fnc., a Georgia corporation, hias been the owner of u tract of land jocated adjacent to Old 441,
near the city of Clayton, Rabun County, Georgia, near latttude 34°51'50.6627N, Jongitude
RI72LSLISITW {the “Sie™.

12. Beginming i approximately 1991 and continuing to the time of this CAFO,
Respondent Duvall Livestock, @ Georgia corporation, has operated a cattle business on the Site
pursiant to an agreement with Respondent Duvall Development,

Feud



13, Jeffrey Duvall has heen the Chief Execative Officer, President, Sole Sharcholder
and Agent of Duvall Development and the Chief Executive Officer and President of Duvall
Livestock since 1991, and co-owned Duvall Livestock with Louts Steve Duvall, Sr.

14,  Respondents are “persons” within the definition set forth under Section 302(5) of
the CWA, 33 U.S.C. § 1362(5).

5.  Commencing in or about approximately January 2005, to the present,
Respondents, or those acting on behalf of Respondents, discharged dredged and/or fill material
inte tour tributaries flowing across the Site using earth moving machinery owned by Duvall
Development and/or Duvall Livestock, during activities asseciated with the clearing and feveling
of the Site and the instaliation of 48-inch diameter cement pipes into the streams.

16. Respondents impacted approximately 1,500 linear feet of four unnamed
tributaries to Stekoa Creek, a navigable water of the United States, by placing portions of the
sfreams into the congrete pipes.

17.  The discharged dredped and/or 3 material, including rocks, seils, sediments and
pipes deposited at the Site, are “pollutants” as defined under Section 502(6) of the CWA.

8.  The carth moving machinery employed by Respondents to deposit the dredged
and/or {ill material at the Site are “point sources™ as defined under Section 502(14) of the CWA,

19, Respondents’ placement of the dredged and/or fill material at the Site constitutes
a4 “discharge of pollutants” as defined under Section $02(12) of the UWA.

20. At no time during the discharge of dredged and/or il matenial at the Site from
approxitately Jamuary 2005 to the present, did Respondents possess a permit under $ection 404
of the CWA, 33 UJ.S.C § 1344, authorizing the activitics performed by Respondents. EPA
alleges that each discharge by Respondents of pollutants inte navigable waters without a permit
issued under Section 404 of'the CWA, 33 US.C. § 1344, is a violation of Section 301 (a) of the
CWA, 33 US.C § 131 Ha)

21, EPA glleges that each day the maicrial discharged by Respondents remains in

waters of the United States witheut the required permit under Section 404 of the CWA, 33
LLE.C. § 1344, constitutes « day of violation of Section 301 of the CWA, 33 U.8.C. § 1311,

V. Consent Aereement

22, For the purposes of this CAFO, Respondents admit the jurisdictional allegations
zet out above but netther admit nor depy the factual allegations set out above,

23, Respondents hereby waive their righis to contest the allegations set out above and
their rights to appeal the Final Order accompanying this CAFG,



24 Respondents consent to the aysessment of and agree 1o poy the administrative
penalty as set forth in this CAFO.

25 The Particy agree to settle this matter by their exeeution of this CAFO. The
Complainant finds that the seltlement of this matfer is in the public interest and that this CAFO is
consistent with the applicable requirernems of the CWA.

V.  Final Penalty Order

26, Pursuant to Scetion 30l 2)(b) of the CWA, 33 US.C § 13 eH2Xby,
and considering the factors as set forth in Section J0%d} of the CWA, 33 US.CL § 131%d),
Complainant has detennined that THIRTY THOUSAND DOLLARS (334,600 is an
appropriate civil penalty 1o settie this action.

7. Within thirty (30) days atter the effective date of this CAFO, Respondents shall
pay the penalty by forwarding a cashicr’s vy curtified check, pavable to the oeder of "Treasurer,
TInited States of America™ to one of the following addresses:

For payment submitted by mail:

EES. BEavironmental Protection Agency
Fines and Penalties

{incimnatl Finance Centor

PO Box 979077

St Louis, MO 631070000

For payment submitted by any overnight mail service {Fed Ex, UPS, DHL, etc.);

1.8, Bank

1005 Convention Plaza
Mail Station SL-MO-C20L
St. Louts, MO 63101

The check shall reference on its face the name of Respondents and the Docket Nummber of thig
CAFO.

28. At the time of payment, Respondends shall send a separate copy of the check, and
2 written statement that payment has been made in accordance with this CAFQ, to the following
persons at the following addresses:



Mz, Pateicia Bullock

Regional Hearliog Clerk

1.5, Environmentai Protection Ageacy, Region 4
Oftice of Environmental Accountahility

61 Forsyth Sireet, S.W.

Atlanta, Georgia 30303-8960

and

Ms. Mary £. Halback

Wetlands Fnforeerment Section

.S, Environmental Protection Ageney, Region 4
a1 Forsvth Steeet, S.W.

Attunta, Georgia 30303-8%00

29. (ivil penuliy payments under this CAFO are penalties within the meaning of
Section {62{1) of the Internal Revenue Code, 26 US.C, § 162{f, orof 26 CF.R. § 1.162-2{ and
are not tax deductible expenditures for purposes of federal law. Any attempt by Respondents to
deduct the penalty payment shall constitute a violation of this CAFO.

340, Under Section 309(g)¥) of tha CWA, 33 UR.C. § 131%{g¥i9), failure by the
Respondents & pay the penalty assessed by the CAFO in full by its due date may subject the
Respondents 1o a civil action (o ¢ollect the assessed panmlty plus interest (at Currently provailing
rates from the effective date of this CAFO), attorney’s fees, costs for collection proceedings and
a quarterly sonpayment penalty for each guarter during which such failure to pay persists. Such
noapayment penalty shall be in an amount equal to twenty percent of the aggregate amnount of
such penalty and nonpayraent penalty which ore unpaid as of the beginning of such quarter. In
any such collection action, the validity, amount and appropriateness of the penalty and of this
CAFO shall not be subject to review.

31, Nothing in this CAFO shall be construed as prohibiting, aliering, or in any way
limiting the ability of United States to seek any other remedies or sanctions available by virtue of
Respondents” vivkation of this CAFQ or of the statutes and regutations upon which this
agreement is based, or for Respondents” violation of any fedoral or state statute, regulation or
permt.

V1. Reservations of Rights and Effect of Settlement

. This CAFO constitutes a settlemnent by the parties of all claims for civil penalties
under Sextion 309(g) of the CWA, 33 US.C § 1319(gK 1}, with respect to only those vinlations
alieged in this CAFO and In the Amended Complaint. Compliance with this CAFQ shall resolve
the allcpations of violations contained in this CAFO and the Amended Complaint. Nothing in
this CAFO 1s intended to nor shall be construed to operate in any way to resalve any criminal
lability of the Respondents, or other liability resulting from vielations that were not alleged in
this CAFO or the Amendced Complaint. Other than as expressed in this document, Complainant
docs not waive any right to bring an enfurcement action against Respondents for violation of any
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federal or Stute statute, regulation or permit, to initiate an action for injunctive relief pursuant to
Section J09(b) of the CWA, 33 US.C. §1319(h), for imminent and substantial endangerment, or
to pursue criminal enforcement,

33, This CAFO shail oot relicve Respondents of their obligations to cemply with all
applicable provisions of federal, State, or local law, nor shall it be construed to be a ruling on, or
determination of, any issue related to any federal, state, or lncal permit, Other than as expressexd
herein, compliance with this CAFO shall not be a defonse Lo any actons subsequently
commwnced by Complainant under federal laws and regulations administered by the EPA.

34,  The obligations of the Respondents under this CAFQ are joint and several.

35.  The parties acknowledge and agree that this CAFQ ig subject to the requirenents
of 40 C.FR. § 22.45{c)(4), which requires EPA to provide a copy of the proposid CAFQ 10 any
persen whe submitted comments to EPA in response to the public notice regarding the Amended
Complaint, and provides commenters the right to petition to set aside the CAFO on the basis that
material evidence was not considered.

36, Under Section 309(g) of the CWA, 23 U.5.C. § 1319(g), and 40 C.F.R.
& 22.38(b), Complainant represonts that the State of Georgia was provided a prior apportunity to
consult with Complainant regarding this matter.

VII. Authetizations and General Provisions

37.  Each undersigned representative of the Parties to this CAFO certifies that he or
she ig fully authorized to enter into the terms and conditions of this CAFOQ and to execute and
legally bind that party to it

38.  This CAPQ applics to and is binding upon Respendents and any officers,
directors, employees, agents, successors and assigns of the Respondents,

39, Asny change In the legal status of Respondents including, but not limited to, any
transfer of assets of real or personal property, shall not alter Respondents” responsibilities under
this CAFQ.

40, Each party shall bear its own costs and attomeys fees in commection with the
action resoived by this CAFO,

41, This CAFQ in no way affects the rights of the Complainant as against any person
or entity not a party to this CAFQ,

iIX. Effective Date

42. The effective date of this CAFO ghall be the date on which the CAFOQ is filed with
the Regional Hearing Clork.



AGREED AND CONSENTED T

FOR RESPONDENT, JEFFREY II. DUVALL:

f;ﬁ@W Date: /ZJ/ZJM‘ZON

Jeffrey H. Duvall

FOR RESPONDENT, DUVALL DEVELOPMENT CO,, INC.:

Zé/ 9‘?—/’ Date: /2 - 22’ ) ZQN

1ffiey H. Duvall, President and CEO
Duvall Development Co,, Ine.

FOR RESPONDENT, DUVALL & SON LIVESTOCK, INC.;

M%w Date; /2‘2220’{

Jaftrey H. Duvall, President and CLO
Duvall & Son Livestock, Inc.

FOR COMPLAINANT, UNITED STATES ENVIRONMENTAL PROTECTION
AGENCY:

& .

: / z’% Date: f/ ‘?/ A
Janﬁ}:z’l}f%iazzim T
Birector

Water Protection Division
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UNITED STATES ENYIRONMENTAL PROTECTION AGENCY

REGION 4

IN THE MATTER OF: }

3} ADMINISTRATIVE
Jeffrey H. Duvall, y  CONSENT AGREEMENT AND
Duvall Development Co., Inc., and }  FINAL PENALTY ORDER
Puvall & Son Livestock, Ine,, )

}

RESPONDENTS. ) Ducket No. CWA.04-2010-3303
3

FINAL ORDER

In accordance with the Consolidated Ruley of Practice Governing the Adminisirglive
Assessmrent of Civil Penallies, Issugnee of Compliance or Carrective Aclion Qrders and the
Revocation, Termination or Suspension of Permits, 40 C.F.R. Part 22, and authorities delegated
10 me, the forgoing Administrative Consent Agreement and Final Penalty Order is hereby
approved and incorporated by reference o this Final Order, Under Section 30He)(2XB) of the
CWA, 33 US.C. § 131%g)2)B), Respondents are herehy ondered to camply with the terms of

the foregoing Administrative Consent Agreement and Final Penalty Order,

U.S. ENVIRONMENT

/1L

Gwendolyn Keyes Fleming
Regional Administrator
1LS. EPA, Region 4

, PROTECTHION AGENCY

Date: 3-{3- 2012




CERTIFICATE OF SERVICE

1 HERERY CERTIFY that | have this day scrved a true and correct copy of the foregoing
Administrative Consent Agreement and Final Penalty Order in the matter of Jeffrey H. Duvall,
Duvall Development Co., Inc., and Duvall & Son Livestock, Ine., Docket No, CWA-04.
2010-5505, on the parties tisted below in the manner indicated:

Judge Barbara A, Gunning {Via pouch mail}
LLS. Environmental Protection Agency

Mutl Code 19001

1200 Pennsylvania Avenue, NW.

Washington, D.C. 20460

Robert Caplan, Esq. {By hand-delivery}
U.S. KPA, Region 4

61 Forsyth Street, S.W.

Atlanta, Georgia 30303

Edwin Schwartz, Esq. {By Certified Mail, Return Receipt Requested)
Sweetnam & Schwarty, LLC

Three Ravina Drive

Saite {70

Atlantz, Georgia 30346

Dued: D=0 =1 : );b&w (s ;’%&QQ(}

Patricia Bullock

Regional Hearing Clerk

U, S, Environmental Protection Agency, Region 4
Atlanta Federal Center

61 Forsyth Street, S.W.

Atlanta, Georgia 30303

{404) 5629511
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Envirprmaentol Protection Agency

the Resooroe Lonservation and Raecov-
ary Aet. Notwizshstamiing the Conseli-
dared Rulea of Practics, ihow supplse
mientai rales shall gavern with rospech
Lo the tepminstion of such peemdis.

thay In wny procseding o terminate &
permit far nauss uater §130.84 or §M5.48
af this chapter during he lerm of the
permit:

(11 The complaint shall, in addition
ter the regulrementy of §22.14ib) con-
rain any additionsd information speci.
fiadd i {1248 of this shagles

(23 Tha Direntor (a8 defined in §14.2
of thiy chapier: shall provide public ao-
sige of the gpompiaint i scoordance
with §124.10 of Lhis chapter. and allow
for public comment in socordancs with
514,11 of thig chapter; and

o) The Presiding Officer shall adrit
o evidence the contents of the Ad-
ministrative Reconl dusceribed tn §124.9
of this chapter, and any pubiic come
mernts receivad,

1% TR 0, May 15, 2908]

42245 Supplemental rules goverming
public notice and ¢omment in pro-
ceedinge under sections 308y and

J1LLHENREHEID of the Clonn Watew
Act angd sectiny 142860} ol the Safe
Dvipking Water Aet.

{8} Jvepe This gaction shsll apply, in
sanpuncticn with 38321 through 7482,
in administrazive procsedings for the
azpsgznment of any sivil ponalbly under
spetions 000 and 3ikchrEH Byl of tha
Clean Water Act (3) U.8.C. 138Hg and
1A20hR BEi N, sad  ander  section
433es of tha Bafe Deipking Water Act
42 AL, 300h-8ie)3. Whare inconaigh-
enciog oxist batween this asscilon and
§§32.)1 through 2252, this section shall

pply. _

tB1 Publin natice 437 Ueneral, {om-
pizinant shall notify the public hefore
asseasing w civil penaliy. Snab notice
shall ba provided within 30 days @l
Jowing prosf of ssrvive of the some
plaint on the reapondent 9g, in the case
of & proceeding proposed to e Gom-
mersed purseant to §2L1%b no loss
shan 40 days before the ssusnae of an
grider asseszing 3 civil peualty. The no-
tios perled hegins upos firmb publicas-
Linn of notloe.

{2y Typw and content nf public nuiive,
the compisinant ghail provide mablis
notles of the cormpiaing {or the pro-

523245

pesad consent agremment i §22.31%0) e
appiicable: by » method reasonably
calculated o provids netice, and shall
alzs pravide notice divoutiy Lo any per-
308 who ragueats such sigkice. The no-
tive shall inciuda:

1) The dosked aarmber of the pro-
oeeding:

i1y The porme and addeess of the com-
plainasn? ant respondent, snd thes par-
#on from whem inirmation on ihe pro-
ceeding may be obiained, and the ad-
dress of the Regrlenal Searing Clerk o
whos approgriate comments shall be
dipestad:

1411) The incazion of the site oy facil-
ity (rom which the viclatioms are ai-
logad, aad any applicable parmit nume-
bt

{iv} A description of the vislation al
legad and the rofief sought; and

ivi & notice that persone shall sub-
mit powwments Lo the Reglonal Hearing
Clerk, and rhe deadllne for sush scb-
misgions,

i¢) Comment hy o gevsen whe iy not o
purfy, The following provisions apply in
regacid 43 comment by a person aot 4
party 1o & provesding

i1Y Participaiion in proveeding. it Any
porson wishing W0 pasticipate in fhe
proseacdinge muwt ooy ths Ragional
Hesring sk in writing within the
public noties peried under parseraph
el of this gection. The verson mast
provide kis name, compiste malling nd-
deeas, mnd stats that he wishss to par
ticipate in the procoeding,

1il) Tho Presidine Offtcer shall pro-
vida nobice of aby hesring on the mer-
it 1o any person wha hus met the Ta-
auipsments of paragraph {ox1x¥i of thia
senlion 2% ioast 20 daya pricr Lo the
suheduled bearing,

(1) A ¢ommenter may present weil.
e oomunents for the rscord ab any
time prior to vhe close of the racard.

Uiv) A cummenter wiahing to pregent
avidence at o hearing on the soorils
shail nobify, ik writing. the Presiding
CH¥oer and rhe partios of iz intent at
least 16 dawys pricer Lo the scheduled
hearing. This notics must inclode &
cHpy of wny document Lo be introduged,
a daseription of the evidancs o be pro-
sented. and the jdenbity of any witnoss
cand fgualificationz if an expert: and
e subject ratter of the testimmesy.
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